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The authors have surveyed, and here comment on, the literature about the Statute of Merton.

COLLECTIVE RIGHTS AND ENCLOSURES IN 13™- CENTURY ENGLAND:
an interpretative approach around the Statute of Merton (1236)

The Statute of Merton (1236) reflects political and economic trends that were inseparable from
the social system. Thus, to study this problem is to understand processes of transformation of
crucial importance to feudal England.

The 13th century was, in Western Europe, the period of full stabilisation of feudal structures and, to a large
extent, the crowning point of a process of economic growth that was not going to come to a halt until 1270-
1280. A phenomenon of widespread reach, the feudal expansion adopted peculiar features according to the
different regions in which its dynamic continuity flowed. In England’s case, the economic development and
its social consequences were accompanied by certain imbalances, some of which reflected the rise of
change factors in society.

Within this context, we notice the importance of the Statute of Merton (1236) in England. Such a statute
would represent a legal-political expression of the early presence of enclosures. Indeed, this document
reports on an authorisation mechanism to create spaces for collective use, anticipating the long privatisation
process of its use and control.!

The problem offers fertile territory for studying the approach in depth whenever a specialist in agricultural
history rejects the influence of the Assembly of Merton, and maintains only that enclosures achieved limited
progress in the English countryside during the 15" century. ? This perception of the concentration process
isendemic in thinkers as renowned as Weber,® for whom the communal fence phenomenon is identified with
that century.

Academic research on the agrarian implications of the Statute of Merton does not seem to have received
the systematic attention it deserves. Researcher Abel and other distinguished scholars who have
investigated the rural environment of the Old World, such as Slicher van Bath and Rdsener, have made no
room for the aforementioned research in their thorough analyses.* The same is true of Hilton, who ignores
the Assembly of Merton in his main research on agrarian structures in England.’

Nonetheless, the statute deserves to be considered as regards some specific matters, since the process of
economic change that affected England in the 13™ century cannot be separated from the institutional
mechanism that was entailed in the phenomenon ofenclosure. This phenomenon involved the total or partial
reduction of open fields and the freeing of individual peasants from communal control.®

From the legal-historical viewpoint, several authors chronicle the relevance of the Statute. Some of them
interpret it as an empowering factor in feudal enclosures in the 13™ century;’ others see its influence even
in the enclosure process of the 17" and 18" centuries.® Likewise, there are those who propose that the
Assembly of Merton was a sign of several social phenomena of the 13™ century and of certain political
interactions between royalty and barons.” These are aspects whose backgrounds recall Magna Carta and
that turn the Statute into the first comprehensive body after it.!°

The interpretation of Merton rules acquires greater weight when a fundamental fact is emphasised: if the
lord could prove that peasants had enough pasture and regular access to it, then his enclosing measures
would be protected."" Powicke took this view, holding that the Statute only allowed the enclosure of
communal pastures where the open space was extensive enough to exercise peasants’ common law.'?
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As regards studies at the end of the 19" century, Pollock and Maitland"® presented a broader treatment and
agreed that the Statute of Merton established the restriction of communal rights and the use of waste lands
by the lords. Likewise, the Assembly may have confirmed a trend that existed before the approval of the
Statute; this last approach accords with an idea already outlined by Scrutton.'

Similarly, itis necessary to take into account other relevant aspects. First ofall, the idea of ‘enough’ pastures
should be understood in relation to the livestock economy at the beginning of the 13" century. Given the
socio-economic level of development, it is possible to conjecture that the pasturing of animals was the
deciding factor from which the land and its uses were assessed. It is worth pointing out that the change
towards sheep rearing was partly underpinned by the expansion of foreign trade,'> with wool exports to
Flanders and Italy playing a significant role in the finances of the monarchy. This fact could explain the
interest on the part of the monarchy in favouring the enclosure process.

Again Neilson and Nabholz take up aspects of this conjecture when they propose that the Statute of Merton
may have given licence to the lords to enclose plots of land and use them for agricultural and livestock
purposes, or cede them to a lessee.!® Their enquiry outlines a significant link with the expanding framework
of feudalism, which is given importance in other publications, though here it benefits from analytical weight.
Indeed, these authors’ proposal links the increase in sheep rearing with foreign trade, the expansion of
pastures and the interest of certain groups in taking advantage of that expansive movement. A similar idea
pervades the work of one of the greatest specialists in agrarian history, Genicot, who pointed out how the
Statute of Merton allowed the lords to enclose plots of land if they showed that peasants had enough
wasteland and space for their cattle.!”

Itis also interesting to observe Le Goff’s viewpoint as regards the implications of the Statute. He maintains
that the Statute inaugurated the period of enclosed fields, a period that resulted from the ‘economic choice’
of wealthy agricultural producers to turn arable lands into pastures, which is a phenomenon that originated
in the demand for wool.!” The importance of such interpretation is somehow underestimated, because it
comes from an author who is not a specialist in rural history. However, it is strengthened by the overall
importance of his work in historiography.

Similar ideas to those of Le Goff were outlined by Duby. This author held that agreements between lords
and peasants for livestock farming often legalised the construction of permanent fences. This legalisation
reserved the use of land to individual farming, a process that lords encouraged and from which they
benefited. In this respect, Duby asserted that the authorisation to erect fences was also acquired by
considerable numbers of non-noble landowners, the city bourgeoisie or prosperous villagers, with the
purpose of freeing them from joint obligations.'®

Moreover, it is important to bear in mind that Duby’s and Le Goff’s formulations are taken up again, from
a different viewpoint, in Coss’s work. This author considers the Statute as the instrument used by lords to
increase their benefits and productivity.' The fact that a historian from the end of the 20* century endorses
this viewpoint highlights that the hypothesis of the economic influence of Merton on enclosures preserves
its validity.

On the other hand, although Fossier shares the viewpoint that links enclosures with the economic changes
of'the time, he claims that it consisted of an order of the English monarch to regulate the seizure of communal
lands executed by feudal lords through arbitrary enclosures. This last idea at some point diverges from what
has been clearly specified by most authors, and entails some reformulation to understand the problem;
according to Fossier the Statute was not just a simple instrument of manorial compulsion but a strategy of
the monarchical power to counterbalance pressure from the nobility on the rights of the peasant
population.?

An author who anticipated this viewpoint was Beresford, who considered that the Statute of Merton
represented a petition to set a limit, though modest, to ploughing of pasture areas.?! Subsequently, Birrell
assessed this royal regulation as an instrument through which peasants tried to defend their rights in face
of the lords” advance.*

It is also interesting to assess the historian Dyer’s contribution; he proposes that it was permitted to fence
plots of wasteland under certain conditions. However, he suggests that communities could recover those
plots of wasteland in exchange for income, or the payment of a fine.* In subsequent work the author held
that the Statute, besides regulating certain relationships between the monarch and the lords, would not have

MERTON HISTORICAL SOCIETY — BULLETIN 176 — DECEMBER 2010 — PAGE 14



made great changes in the enclosure process because, even though it authorised certain actions by the
nobility, it also granted some margin to restrict the concentration of farming plots.>*

Itis appropriate to conclude that the Statute of Merton and its legal and socio-economic implications depict
acomplex and dynamic profile prompting numerous interpretations for historical analysis. Gay’s work was
already oriented towards this direction at the beginning of the 20" century, when he held that the Statute
was part of the plurisecular history of manorial enclosure on wastelands and communal lands, a phenomenon
which did not culminate until the end of the 18" century.?

AUTHORS: Lucio B Mir, Juan Cruz Lopez Rasch

INSTITUTIONAL DIRECTION: Coronel Gil 353, Second floor, School of Human Sciences, National
University of La Pampa (Facultad de Ciencias Humanas, Universidad Nacional de La Pampa), (6300) Santa
Rosa, La Pampa, Argentina.

E-MAIL ADDRESSES: luciomir3@hotmail.com; juanrasch@yahoo.com.ar.

The document is cited in Harry Rothwell English Historical Documents 1189-1327, Wiltshire: Routledge, (1975) pp. 351-354.

Michael M. Postan. Ensayos sobre agricultura y problemas generales de la economia medieval, Madrid, Siglo XXI, 1981, p. 26.

Max Weber Historia economica general, México, Fondo de Cultura Econémica [1923] 1956, p. 87

Wilhelm Abel La Agricultura: sus crisis y coyunturas. Una historia de la agricultura y la economia alimentaria en Europa Central desde

la Alta Edad Media, México: Fondo de Cultura Economica (1986); Bernard H. Slicher van Bath Historia agraria de Europa Occidental

(500-1850), Barcelona: Peninsula (1978); Werner Rosener Los campesinos en la Edad Media, Barcelona: Critica (1990)

Rodney Hilton Conflicto de clases y crisis del feudalismo, Barcelona: Critica (1988)

6 Maurice Dobb Estudios sobre el desarrollo del capitalismo, Buenos Aires: Siglo XXI, [1946] 1975 p. 85; Bernard H. Slicher van Bath
(1978) p. 243-244

7 W. H. R. Curtler The enclosure and redistribution of our land, Elibron Classics [1920] 2005, p. 83

8 E.C.K. Gonner ‘The Process of Inclosure during the Seventeenth Century’ in The English Historical Review, Volume 23, N° 91 (Jul. 1908),
pp. 478, 489; Theodore Plucknett Statutes and their interpretations in the first half of the fourteenth century, Clark (New Jersey): The
Lawbook Exchange, [1921-1922] 2005, p. 151

9  Walter Ullmann Principios de gobierno y politica en la Edad Media, Madrid: Alianza, [1961] 1985, p. 169; Walter Ullmann Historia del
pensamiento politico en la Edad Media, Barcelona: Ariel, [1965] 1983, p. 144

10 Maurice Powicke The thirteenth century. 1216-1307. Oxford: Oxford at the Clarendon Press (1962) p. 69

11 Thomas Edward Scrutton Commons and commonfields: or; The history and policy of the laws relating..., BiblioBazaar Reproduction
Series, (1887) p. 60

12 Maurice Powicke (1962) pp. 69-71

13 Frederick Pollock and Frederick W. Maitland. The History of English Law. Before the time of Edward I, London: Cambridge University
Press, [1895/1911] 1968, Volume 1, pp. XII-XIV, 627, 622

14 Thomas Edward Scrutton (1887)

15 Max Weber, [1923] 1956, p. 183

16 Nellie Neilson. ‘7. Inglaterra’ (inside ‘Capitulo VII: La sociedad agraria medieval en su apogeo’). En: J. H. Clapham y Eileen Power
(directores). Historia Econémica de Europa. Desde la decadencia del Imperio Romano. La vida agraria en la Edad Media, Madrid:
Editorial Revista de Derecho Romano, Universidad de Cambridge, Tomo 1, pp. 530, 558; Hanz Nabholz. ‘Capitulo VIII: La sociedad agraria
medieval en su periodo de transicion’. En: J. H. Clapham (1940) p. 633

17 Jacques Le Goff La baja edad media, Madrid: Siglo XXI Editores (1974) p. 265

18 Georges Duby Economia rural y vida campesina en el occidente medieval, Barcelona: Peninsula (1973) p. 215.

19 Peter R. Coss Lordship, Knighthood and Locality. A Study in English society ¢.1180 — ¢.1280, Cambridge: Cambridge University Press
(1991) pp. 105-106

20 Robert Fossier La Edad Media 2. El Despertar de Europa, 950-1250, Barcelona: Critica (1988) pp. 230-231, 496

21 M. W. Beresford ‘The Lost Villages of Medieval England’ in The Geographical Journal, Volume 117, N° 2 (Jun. 1951) p. 147

22 Jean Birrell ‘Common rights in the medieval forest: disputes and conflicts in the thirteenth century’ in Past and Present, N° 117 (Nov.
1987) pp. 42-43

23 Christopher Dyer ‘The English medieval community and its decline’ in The Journal of British Studies, Volume 33, n° 4, Vill, Guild and
Gentry: Forces of Community in Later Medieval England (Oct. 1994) pp. 410-411

24 Christopher Dyer ‘Conflict in the landscape: the enclosure movement in England, 1220-1349’ in Landscape History, 29 (2007) pp. 17-
19

25 Edwin F. Gay ‘Inclosures in England in the Sixteenth Century’ in The Quarterly Journal of Economics, Volume 17, N° 4 (1903) p. 597

E>NVSIE SR

W

HOT OFF THE PRESS!!

By the time this Bulletin reaches you, Eric Montague’s next Mitcham History — 11: The Cranmers, The
Canons and Park Place —should be at the printers. At 240 AS pages with 40 monochrome photos, drawings
and maps, it will retail at £5.95 but is just £4.80 to members, plus £1.00 for postage (cheques payable to
Merton Historical Society). An ideal Christmas present, it can be ordered from our Publications Secretary,
Peter Hopkins, at 57 Templecombe Way, Morden, Surrey SM4 4JF, or ring Peter on 020 8543 8471 to
arrange collection. It will also be on sale at lectures from January.
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